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INTRODUCTION

Mexico's unilateral initiatives to open its borders to foreign trade
and investment, along with the conclusion of negotiations for a North
American Free Trade Agreement (NAFTA),1 have encouraged many
United States companies either to commence business operations in
Mexico, or at least to bring Mexican products into the United States.
Such business operations have taken many forms: sales and tradings
of goods, agency or distributorship arrangements, licensing agreements, franchises, joint ventures, purchases and developments of real
1. This article is current as of January 1, 1993. President George Bush announced the
conclusion of negotiations between the United States, Canada, and Mexico for a North American Free Trade Agreement (NAFTA) on August 12, 1992, and the three chief executives
signed the agreement on December 17, 1992. For an outline of the provisions negotiated, see
Description of the Proposal North American Free Trade Agreement, prepared by the governments of Canada, the United Mexican States, and the United States of America. DESCRIPTION
OF THE PROPOSED NORTH AMERICAN FREE TRADE AGREEMENT (1992) (on file with St.

Mary's Law Journal). The October 7, 1992 legal text of NAFTA is the final version of the
agreement. North American Free Trade Agreement [NAFTA], Aug. 12, 1992, U.S.-Mex.Can. (text prepared Oct. 7, 1992) (on file with Haynes and Boone, L.L.P., Dallas, Tex.). Congressional consideration of the NAFTA and its implementing legislation is expected to begin
sometime after January 1, 1993.
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estate projects, and the sale of services. Many predict that such international transactions will increase dramatically over the next decade. 2
A.

The Central Role of Contractingin Doing Business in Mexico

Although the various methods of doing cross-border business differ
widely in their operational details, all of them have at least two things
in common: (1) they are based on a contractual business arrangement

between two or more parties; and (2) they nearly always involve the
negotiating, drafting, and executing of a contractual document. Even
in those situations in which a United States business enters the Mexican marketplace by establishing a wholly-owned Mexican subsidiary,
the Mexican subsidiary itself is likely to enter into contracts in Mexico with other parties.
Virtually all business operations in Mexico, regardless of their legal
form or complexity, will require one or more legal contracts which
are properly negotiated, drafted, and finalized. Businesspersons and
their attorneys should be aware of the basics of contracting in Mexico,
should understand how to negotiate contractual arrangements with

Mexican counterparts, and should be able to satisfy certain procedural formalities required under Mexican law.
B.

Overview
This article is intended as a primer in contracting for the United

States attorney counseling clients who are doing business in Mexico.

Thus, this article begins by surveying the legal foundations of contracting in Mexico, including basic contract principles in Mexico's
civil-law system, the distinction between civil and commercial con2. See generally JAN GILBREATH RICH & DAVID HURLBUT, FREE TRADE WITH MEXICO: WHAT'S IN IT FOR TEXAS? (Lyndon B. Johnson Sch. of Publ. Aff., Univ. of Tex. at
Austin, U.S.-Mex. Pol'y Rep. No. 1, 1992); see also JOHN SHARP, THE U.S.-MEXICO FREE
TRADE PACT: PAYOFFS AND TRADEOFFS 1 (Off. of the Tex. Comptroller of Pub. Acct. 1991)
(speculating that NAFTA will increase trade and boost economies of both Texas and Mexico).
3. New regulations adopted in Mexico in 1989 modified the Mexican Foreign Investment
Law, Ley Para Promover la Inversi6n Mexicana y Regular Inversi6n Extranjera [FIL] [New
Foreign Investment Law] 1973, D.O., Mar. 9, 1973, translated in ** DOING BUSINESS IN
MEXICO pt. IV, apps. 1 & 2 (Michael W. Gordon ed., 1991). The new regulations made the
alternative of a foreign-owned subsidiary much more feasible, and therefore more common in
many Mexican business sectors. Reglamento de la Ley para Promover la Inversi6n Mexicana
y Regular Inversi6n Extranjera, [FIL Reg.] [New Foreign Investment Reg.], D.O., May 16,
1989, translated in ** DOING BUSINESS IN MEXICO Pt. IV, A.4-1 to A.4-53 (Michael W.
Gordon ed., 1992).
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tracts, and the procedural formalities applicable to contracts in Mexico. Following the introduction is a discussion of successful contract
negotiations in Mexico, including certain cultural factors and Mexican business customs that can affect negotiations. This section includes suggestions for preparing for negotiations and managing the
negotiation process to obtain the best result. Next, the article explores several types of business contracts, including sales of goods
contracts, agencies and distributorships, licensing and franchising arrangements, joint ventures, real estate contracts, and service contracts. Finally, the article concludes by discussing four special
contracting issues-letters of intent, translations, drafting style, and
planning for dispute resolution.

II.

LEGAL FOUNDATIONS OF CONTRACTING IN MEXICO

The Mexican marketplace and its legal framework are established
on the dual historical foundations of the civil-law system and Mexican
culture. For successful negotiation and finalization of a contractual
agreement in Mexico, it is important to have at least an introduction
to these two important elements, and to the applicable law, procedural formalities, and business customs that may also play a role in
contracting in Mexico.
A.

The Civil-Law System

The historical basis of Mexico's legal system is the civil-law system
of Spain. 4 The civil-law system is fundamentally different from the
common-law system with which United States attorneys are familiar.
The common-law system developed in England and eventually extended to most of Great Britain's colonies, including the United
States.' The common-law system characterizes itself through three
distinct traits: (1) unwritten principles; (2) often contradictory precedential opinions from court cases; and (3) powers vested in the judiciary that allow judges considerable liberty in interpreting precedent to

4. 1 G. GREGORY LETTERMAN, LETTERMAN'S LAW OF PRIVATE INTERNATIONAL

BUSINESS 79 (1990).

5. Id. at app. B; Fernando Orrantia, ConceptualDifferences Between the Civil Law System
and the Common Law System, 19 Sw. U. L. REV. 1161, 1162 (1990) (analysis by civil lawyer
regarding English and United States continuities and differences).
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adapt the legal system to changing times. 6
In contrast, the civil-law system is characterized as one in which

laws are written down and organized into complete and carefully organized codes. Civil system codes are self-explanatory, and their application does not require special interpretive guidance or outside
authority.7 Thus, to determine a point of law, a Mexican lawyer may
refer to the Civil Code, the Criminal Code, the Civil Procedure Code,
and the Criminal Procedure Code for each state and federal district,'
as well as the Commercial Code and other such codes that are federal
in scope. 9
In addition to the defining characteristics of the civil-law system

mentioned above, there are numerous other factors that distinguish
the civil-law system from the common-law system. For example, certainty in the civil-law system is often attained at the price of flexibility.10 The evolution of a civil-law system is in the hands of scholars,
professors, and legal experts, most of whom are more organized in
their approach and use more consistent terminology than is possible
in the common-law system in which judges' opinions adapt the law.'I
A final distinction that sets apart the civil-law system is one that is
particularly important for understanding the law of contracting in
Mexico. Two fundamental divisions of the law are recognized in
Mexico. First, public law is categorized separately from private law:
public law includes constitutional, labor, commercial, and criminal
law, as well as civil and commercial procedural law; private law in-

6. 1 G. GREGORY LETTERMAN, LETTERMAN'S LAW OF PRIVATE INTERNATIONAL
BUSINESS 17 (1990).
7. Id. at 28.
8. Fernando Orrantia, ConceptualDifference Between the Civil Law System and the Common Law System, 19 Sw. U. L. REV. 1161, 1164 (1990). Mexico is a federal republic composed of thirty-one states and a federal district (Mexico City). Each state has its own state
constitution, and civil and criminal codes forming its own legal system. In addition, federal
laws having republic-wide application include, among others, the Commercial Code, the Federal Labor Law, the General Law of Commercial Companies, and the Law of Titles, and
Credit Operations. Sanchez-Mejorada, Esq., The Commercial Laws of Mexico, in 5 DIG. OF
COM. LAWS OF THE WORLD 1 (Lester Nelson, Esq. ed., 1992).
9. Fernando Orrantia, Conceptual Differences Between the Civil Law System and the
Common Law System, 19 Sw. U. L. REV. 1161, 1164 (1990).
10. 1 G. GREGORY LETTERMAN, 1 LETTERMAN'S LAW OF PRIVATE INTERNATIONAL
BUSINESS 34 (1990).
11. Fernando Orrantia, Conceptual Differences Between the Civil Law System and the
Common Law System, 19 Sw. U. L. REV. 1161, 1165 (1990).
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cludes the commercial and civil law. 12 Secondly, in Mexico there is a
clear distinction between commercial and civil law. Within the category of civil law, the Mexican system includes family law, property
law, contract law, and the law of succession; while the category of
commercial law includes corporate law, banking law, the law of negotiable instruments, bankruptcy, maritime, and insurance law. The
civil and commercial law distinction is especially important for contracts, which may be either civil or commercial and would thus be
governed by different codes. 13
B.

Commercial and Civil Contracts

To identify the applicable law governing a contract, or in some
cases a particular legal issue for a contract, the first step is to determine whether the contract is civil or commercial. The Commercial
Code 4 explicitly describes as commercial certain types of acts or contracts. The list is not all-inclusive, however, and certain other kinds
of contracts may be deemed commercial if they were entered into for
the purpose of business.'" Appendix A to this article sets out the
types of acts and contracts that the Commercial Code lists as commercial transactions and that are subject, therefore, to its provisions.16
All other acts or contracts are deemed civil and are subject to the
17
provisions of the Civil Code.
Some contracts may be commercial as to one party but civil as to
the other. For instance, when a merchant sells a product to an individual for the individual's personal use,' 8 the transaction involves a
commercial contract for the merchant and is governed by the Com12. Id. at 1164.
13. Id. Commercial law arises from federal legislation so it is applicable throughout the
Republic, whereas civil law is regulated state-by-state under state civil codes. Id.
14. C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. ViII, app. 2 (Michael W. Gordon ed., 1992).
15. Id.; Manuel Garcia BarragAn, Highlights of Mexican Law Concerning Contractual
and ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO Pt. III, § 1.061] (Michael W.
Gordon ed., 1992).
16. Appendix A infra.

17. Each state has its own civil code which must be referred to with reference to the
location of the transaction. Most state Civil Codes are patterned after the Civil Code for the
Federal District (C6digo de Civil para el Districo Federal), translated in THE MEXICAN CIVIL
CODE (Michael W. Gordon trans., Oceana 1980).
18. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractualand
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[l] (Michael W.
Gordon ed., 1992).
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mercial Code. For the individual consumer, however, it is a civil contract governed by the Civil Code.' 9
The two codes are not mutually exclusive. The Commercial Code,
for example, provides that the Civil Code shall be the controlling authority for issues not addressed in the Commercial Code. Thus, because there are no provisions in the Commercial Code addressing
contract formation, the Civil Code applies to such issues.20
For purposes of discussion in this article, the contracts referred to
will be presumed to be commercial contracts, whether or not explicitly labeled "commercial," and thus subject to the provisions of the
Commercial Code. This article will refer to the Civil Code only insofar as it supplements the Commercial Code for commercial contracts.
C.

Basic Principlesof Contractingin Mexico

Certain fundamental principles of commercial contracting in Mexico apply to all types of commercial contracts, regardless of the subject matter of the contract. The following discussion surveys several
fundamental elements of contracting in Mexico.2"
1. Freedom of Contracting
The Commercial Code explicitly recognizes the freedom of two
parties to negotiate and reach an agreement and to decide independently their unique set of obligations and privileges under the negotiated arrangement. Article 78 of Chapter II states: "In commercial
contracts each one binds himself in the manner and terms in which it
appears that he wished to bind himself, the validity of the commercial
transaction not depending upon the observance of formalities or specific requisites." 22 This fundamental principle validates the private
contract that arises between the parties, and this principle provides
the basic matrix for contractual obligations in Mexico, as it does in
the United States and in most jurisdictions throughout the world.
In the past, however, there have been various restrictions on for19. Id.
20. Id. § 1.06[2].
21. The principles discussed in this section of the article are not intended to be exhaustive
in scope, but rather illustrative of how Mexico treats certain contract principles and how to
locate the applicable law.
22. C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translatedin ** DOING
BUSINESS IN MEXICO pt. VII, app. 2 (Michael W. Gordon ed., 1992).
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eigners' contracting in Mexico, such as the requirement for advance

government approval of transfer-of-technology agreements.

The

Transfer of Technology Law of 1982 requiring such government ap-

proval has since been repealed.2 a Joint ventures are another area in
which contracting restrictions for foreigners have decreased. Recent

changes in the regulation of foreign investments have greatly in-

creased the number of sectors in which foreigners may control or even

wholly own businesses in Mexico.2 4 United States and other foreign
venturers are now free to contract for joint ventures with much more
varied control structures than formerly. 25 As a general proposition,

the recent unilateral Mexican economic reforms and the corollary impact of the NAFTA negotiations have further diminished the restric-

tions on foreign investor activity in Mexico, including requirements
that affected the freedom to contract.
2.

Existence and Elements of a Contract

The Commercial Code does not cover the creation of contracts, or
the elements or formation of agreements. Instead, one must refer to
the Civil Code to settle such issues. The explicit provision within the
Commercial Code that refers to the Civil Code for such matters is

Article 81 of Chapter II: "Subject to the modifications and restrictions of this [Commercial] Code, the provisions of civil law with reference to the capacity to act of the contracting parties, and the

exceptions and grounds which may rescind
or invalidate contracts,
' '26

are applicable to commercial transactions.
The two elements required for the existence of a contract under the
23. Ley Sobre elRegistro de la Transferencia de Technologia y el Uso y Explotaci6n de
Patents y Marcas [Transfer of Technology Law], D.O., Dec. 28, 1972, translatedin MULTINATIONAL CORPORATIONS LAW: MEXICO, CENTRAL AMERICA, PANAMA AND THE CENTRAL

AMERICAN COMMON MARKET § B.2b at 1 (Michael W. Gordon & Kenneth R. Simmonds,
eds. 1982). These provisions are no longer in effect so that such technology transfer agreements now may be entered into freely. Ley de Fomento y Protecci6n de la Propiedad Industrial (Industrial Property Law], D.O., June 27, 1991, translated in ** DOING BUSINESS IN
MEXICO Pt. III, A.2-3 to A.2-60 (Michael W. Gordon ed., 1992).
24. Reglamento de la Ley para Promover la Inversion Mexicana y Regular Inversion
Extranjera (FIL Reg.] [New Foreign Investment Reg.], D.O., May 16, 1989, translated in
DOING BUSINESS IN MEXICO pt. IV, app. 4 (Michael W. Gordon ed., 1992).
25. See generally Rona R. Mears, Joint Ventures in Mexico: A CurrentPerspective, 23 ST.
MARY'S L.J. 611, 614-24 (1992) (discussing both historical and current restrictions on joint
ventures).
26. C6d. Com. [Commercial Code] art. 81, D.O., June 4, 1887, translatedin ** DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992).
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Civil Code are the following: (1) consent or the act of agreement by
the parties regarding the contract; and (2) an object for the contract
that may be either the act that the obligor must perform, or must not
perform, or the thing to be given by the obligor under the contract
terms. Without these two elements, the contract does not exist, or,
more precisely, has never been created.28
3. Validity and the Form of a Contract
29
In principle, commercial contracts may be either oral or written,
provided that the elements required for formation of the contract are
present. Two exceptions exist, however, to this basic rule: (1) the
Commercial Code (or in certain instances, other Mexican laws) may
require some types of contracts to be in writing or memorialized in
some particular form; and (2) laws of certain foreign countries may
require that contracts entered into in that country be in writing or in
some particular form. 31 In both such situations, the form required is
essential under Mexican law; without the necessary form, the contracts are void.31
The Civil Code reinforces the principle that certain contracts require a certain form by providing that one of the elements of a valid
contract is the form of the contract. When a required form is not
satisfied, the contract may be invalid.32 In general, the requirements

27. C.C.D.F. [Civil Code for the Federal District] art. 1794, 1824, translated in THE
MEXICAN CIVIL CODE 329, 334 (Michael W. Gordon trans., Oceana 1980); Manuel Garcia
Barragin, Highlights ofMexican Law ConcerningContractualand ProceduralFormalities,in 1
DOING BUSINESS IN MEXICO pt. III, § 1.06[2] (Michael W. Gordon ed., 1992).
28. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractualand
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[2] (Michael W.
Gordon ed., 1992).
29. C6d. Com. [Commercial Code] art. 78, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992); see also 3 STEVEN Z.
SZCZEPANSKI, ECKSTROM'S LICENSING IN FOREIGN AND DOMESTIC OPERATIONS § 26.02[2]

(1992) (applying Article 78 to patent and trademark).
30. C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992); Manuel Garcia Barragin, Highlights ofMexican Law Concerning Contractualand ProceduralFormalities,in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[2] (Michael W. Gordon ed., 1992).
31. C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992); C.C.D.F. [Civil Code
for the Federal District] art. 1795, translatedin THE MEXICAN CIVIL CODE 329 (Michael W.
Gordon trans., Oceana 1980).
32. C.C.D.F. [Civil Code for the Federal District] art. 1833, translated in THE MEXICAN
CIVIL CODE 335 (Michael W. Gordon trans., Oceana 1980).
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for a particular form of contract are more stringent for civil contracts
than for commercial contracts. a When no special requirement exists
for a writing or other such formality, an oral contract may be upheld
as having a form adequate to support the validity of the contract.
However, it is critical to determine whether a writing, or other formalities, is required for a particular type of contract so that the agreement will comply with the law and be upheld as a valid contract. The
types of formalities that may be required for certain contracts include
the following: (1) a written contract in numerous copies, all of which
are signed by the parties; (2) a public deed that has been properly
granted in the presence of a Notary Public; or (3) a policy that has

been granted by a commercial broker.34
4. Other

Other principles of contracting set forth in the Commercial Code

(or the Civil Code if applicable) include: acts that constitute offer and

acceptance, 3 capacity for contracting, 6 performance requirements,37
breach and termination of contracts, 38 and rights of the parties to

relief. 3
D.

ProceduralFormalitiesand Applicable Law

Notwithstanding the general rule that contracts do not require a
particular form to be deemed valid, numerous types of contracts must

be in writing and must follow specified procedural formalities. 4° The

importance of identifying the type of contract under consideration,
and determining whether writing and other formalities are required,
cannot be overemphasized. Each contract should be reviewed on an
33. Henry Dahl, Trading and Distribution of Goods in Mexico: A Primer for U.S. Exporters 6 (unpublished seminar paper, on file with St. Mary's Law Journal).
34. Manuel Garcia Barragfin, Highlights of Mexican Law Concerning Contractualand
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO Pt. III, § 1.06[2] (Michael W.
Gordon ed., 1992). The public deed and the policy are discussed hereafter at Section II. D.
35. Sanchez-Mejorada, The Commercial Laws of Mexico, in 5 DIGEST OF COMMERCIAL
LAWS OF THE WORLD 9-10 (Lester Nelson, ed., 1992).
36. Id. at 10.
37. Id. at 12.
38. Id. at 13.
39. Sanchez-Mejorada, The Commercial Laws of Mexico, in 5 DIG. OF COM. LAWS OF
THE WORLD 13-14 (Lester Nelson, Esq. ed., 1992).
40. E.g., C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translated in *
DOING BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992).
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individual basis to make this assessment. This review should occur
early in the planning and negotiation process with the help of Mexican legal counsel.
1. Writing
This section of this article summarizes several of the general procedural formalities and includes examples of the types of contracts that
may require such procedures. The most frequently encountered procedural formality is the requirement that a contract be in written
form. As mentioned above, the general principles and statutory provisions regarding commercial contracts in Mexico do not require a
writing for a contract to be valid, but there are some contracts that
must be in writing.
The requirement for writing may arise in any one of several ways:
(1) a provision that the contract be in writing, with no further formality required; 41 (2) a requirement that the contract be recorded in a
registry, a recordation process that requires that the contract be in
writing to be recorded; (3) a requirement that the contract be in the
form of a public deed that is validated by a Notary Public;42 or (4) a
requirement that the contract be a policy validated by a commercial
broker. 43 A contract that is subject to any one or more of these requirements must be in writing to be valid. Furthermore, certain contracts need only one signed copy, while others require multiple signed
copies. 44 Some examples of contracts that must be in written form,
but need not be in the form of public deed, are: a commission agency
arrangement, a lease, a short-term non-corporate joint venture or
commercial partnership, a letter of credit, a chattel mortgage, a company loan, a letter of intent or promise to contract, and a power of
45
attorney within certain financial limits.

The law applicable to determine the form and procedural formalities of certain contracts might be located in any one of several sources:
41. Manuel Garcia Barragfn, Highlights of Mexican Law Concerning Contractual and
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[3 (Michael W.
Gordon ed., 1992).
42. Id. § 1.06[2].
43. Id.
44. Manuel Garcia Barragfn, Highlights of Mexican Law Concerning Contractual and
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[2] (Michael W.
Gordon ed., 1992).
45. Id.
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the Commercial Code, the Civil Code, the various Civil Codes of the
states, or the subject-specific statutes that govern the type of contract
or transaction to which the agreement relates.
The Commercial Code specifically addresses contracts that arise
out of an exchange of writings, such as correspondence, orders and
acceptances, or telegraphic exchanges. Article 80 provides that the
contract is in effect "from the time of the reply accepting the proposal
or the conditions by which the latter may be modified."46 Telegraph
exchanges, however, can create enforceable obligations only if the
parties agree in a written contract that such exchanges will result in
an agreement.47 Such restrictions presumably would only relate to
contracts required by law to be in writing, and not those permitted to
be legally binding as oral contracts under the general principles discussed previously. Regardless of the statutory requirements, it is always advisable that parties put their agreement in writing in order to
clarify their obligations and to provide evidence at a later time of the
terms of their agreement.48
2.

Registry

Certain contracts must be recorded in a public registry. The purpose of such recordation is to make the contract enforceable against
third parties and to make available to the public an accessible compilation of facts, actions, agreements, and other legal matters related to
a company's operations. 49 Contracts may be valid and effective between the contracting parties, but these contracts will not be effective
as to third parties properly recorded.
The Public Registry of Commerce, defined and regulated primarily
by the Commercial Code, 50 is maintained in the principal towns of
each governmental division or judicial district.5 These Public Registries of Commerce keep a general commercial register of all commer46. C6d. Com. [Commercial Code] art. 80, D.O., June 4, 1887, translated in ** DOING
VIII, app. 2 (Michael W. Gordon ed., 1992).
47. Id.
48. Manuel Garcia Barraglin, Highlights of Mexican Law Concerning Contractualand
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[2] (Michael W.
Gordon ed., 1992).
49. Id. § 1.05.
50. C6d. Com. [Commercial Code] art. 18-32, D.O., June 4, 1887, translatedin **DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992).
51. Id. art. 18.
BUSINESS IN MEXICO Pt.
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cial enterprises with basic facts regarding the company and the
actions or contracts that must be registered. 2 Among the most frequently registered contracts are general powers-of-attorney granted
by companies in favor of managers, employees, professionals, or other
agents. Because the Public Registries of Commerce are federal agencies created by the federal Commercial Code, they are managed uniformly throughout Mexico. Registration is kept in three books: (1) a
book of commercial entities, listing each entity's organizational acts,
agency agreements, and dates of property transactions; (2) a book of
mortgages, debentures, bonds, and other contracts; and (3) a book of
53
judicial decrees regarding bankruptcy or attachments.
In each jurisdiction, the Public Registry of Commerce is operated
by the officials who run the Public Registry of Property, by the local
mortgage recorder, or by local judges for jurisdictions without a Public Registry of Property. 54 The Public Registry of Property is the
product of local law; therefore, it functions differently in each jurisdiction. Generally, however, the purpose of the Public Registry of
Property is to record real estate transactions. 55
Registration generally is required for the following types of contracts: (1) purchase, sale, or other disposition of real estate; (2) leases
(if over certain periods and made with advance payments); (3) certain
installment sales contacts; (4) a security or pledge of property agreement; (5) corporate charters (viewed as contractual obligations); and
(6) any other contracts that have impact on third parties. 56 Contracts
for agency or distributorship arrangements involving sales to government entities may also require registration. 7 To determine whether a
particular type of contract must be recorded in a public registry, one
52. Id. art. 21.
53. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractualand
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.05 (Michael W. Gordon

ed., 1992).
54. C6d. Com. [Commercial Code] art. 18, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992).
55. Manuel Garcia Barragbn, Highlights of Mexican Law Concerning Contractualand
ProceduralFormalities,in 1 DOING BUSINESS IN MEXICO pt. III, § 1.05 (Michael W. Gordon
ed., 1992).
56. Sanchez-Mejorada, The Commercial Laws of Mexico, in 5 DIG. OF COM. LAWS OF

THE WORLD 5 (Lester Nelson, Esq. ed., 1992) (citing Article 3042 of Mexican Civil Code).
57. Eduardo Siqueiros & Benedict M. Lenhart, Agency and Distribution Agreements in
Mexico, in INTERNATIONAL AGENCY AND DISTRIBUTION AGREEMENTS § 1.3.3 (Thomas F.

Clason ed., 1991).
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may assess the contract's potential effect on third parties. If public
knowledge of the contract would be useful, then the contract is probably one that must be recorded to be valid. The applicable law governing a contract should always be analyzed, with the assistance of
Mexican legal counsel, before determining whether recordation is required. Registration is not a lengthy process, and is usually completed in a matter of a few days. The registration is effective from the
date on which it is filed.58
3. Public Deeds
Some contracts must be in the form of public deeds. The public
deed is a highly formalized document with signatory and notarization
requirements that must be followed exactly. To ensure that proper
procedures are followed, it is essential to distinguish those contracts
that must be public deeds from those that must simply be in writing.
The term "public deed" refers to two documents: (1) the original
document as it is fully written in the Notary Public's book of legal
acts--called a Protocol-which contains legal acts that have been
granted or verified before the Notary Public, and (2) the original document or contract that is operative between the parties, in addition to
a brief precis of the agreement recorded in the Notary Public's book. 59
The Notary Public must follow strict requirements in recording documents in the Protocol, in maintaining the Protocol, and in retiring the
Protocol to the Public Registry once it is complete."
The grant of a public deed before the Notary Public includes numerous formalities: signatures on each page by both the parties and
the Notary Public; the seal of the Notary Public; the statement of
detailed identification information about the parties, including date
and place of birth, marital status, occupation, and the usual requirements of name and domicile.61 In addition, agents must prove their
58. Manuel Garcia Barragfn, Highlights of Mexican Law Concerning Contractual and
ProceduralFormalities,in 1 DOING BUSINESS IN MEXICO pt. III, § 1.05 (Michael W. Gordon
ed., 1992).
59. Manuel Garcia Barragfin, Highlights of Mexican Law Concerning Contractual and
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.02[4] (Michael W.
Gordon ed., 1992).
60. Id. Notary Publics are governed generally by the Notarial Law for the Federal District (Ley del Notariado para el Distrito Federal) or the Notarial Laws of the applicable state
depending on the location of the Notary Public. Most general comments here are based on the
Notarial Law for the Federal District.
61. Id. § 1.02[4].
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authority to represent parties, and the parties must translate foreign
language documents into Spanish. A translator must be present when
there are parties who do not speak Spanish.6 2 The types of contracts
that must be in the form of public deeds include corporate formation
documents, purchases and sales of real estate, contracts that transfer
or create rights in real estate such as mortgages, ship and aircraft
purchase/sale contracts, and general powers of attorney or more specific powers of attorney relating to matters that must be finalized by
public deed.63
4.

Broker Policies

Commercial contracts may be in the form of "policies" that are acts
or agreements of a commercial nature validated by the commercial
public broker. Such policies, and the act of intervention by the commercial public broker that validates the contract, have the same force
and effect as the public deed granted by a Notary Public." Although
by definition the commercial public broker may intervene in any act
or contract that is commercial, the most frequent use of broker intervention is for negotiable instruments and loans.6 5
5.

Other Notarial Functions

The Notary Public also performs duties other than those discussed
above, including recording notarial acknowledgments such as notices,
summonses, demands, or facts in the Protocol.6 6 The Notary Public
also may provide complete certified copies of public deeds or notarial
acknowledgments upon request. Once the Notary Public provides
these documents, they may be used as evidence and are accorded the
status of public instruments.67

62. Id. § 1.06[3].
63. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractual and
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.06[3] (Michael W.
Gordon ed., 1992)].
64. Manuel Garcia Barragfn, Highlights of Mexican Law Concerning Contractual and
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.04 (Michael W. Gordon
ed., 1992).
65. Id.
66. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractual and
Procedural Formalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.02[5] (Michael W.
Gordon ed., 1992).
67. Id.
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Foreign Contract Formalities and Legalization

Contracts created in foreign countries may require certain formalities to be valid if the law of that foreign jurisdiction requires that the
contract be in writing, take a certain form, or be validated by certain
formalities.68 In such cases, even though the form or formality may
not be required in Mexico, such form must be followed as required in
the foreign country, or it will not be valid under Mexican law. As a
result, for United States contracts to be effective in Mexico, they must
comply with any United States legal requirements regarding form or
validity, as well as any requirements under Mexican law.
Private parties who enter into a contract outside Mexico do not
generally need to provide any further authentication for the contract
to be valid in Mexico, unless it is a type of contract that either must be
recorded in a Public Registry or must be registered or approved because of the particular subject matter of the contract. If recordation
in a Public Registry is required, then, like comparable Mexican contracts, the parties' signatures must be notarized. The notarization
must then be legalized.69
Legalization, sometimes called "consularization," is a process of
signature authentication required in many countries of the world, including Mexico.70 In the case of a private contract that must be recorded at a Mexican Public Registry, legalization may include several
steps: (1) the signature of the Notary Public who certified the parties'
signatures must be authenticated as valid by the local county clerk
where the Notary Public is located; (2) the signature of the county
clerk must be authenticated by the Secretary of State; (3) the signature of the Secretary of State must be validated by the Mexican Consul, in the United States, that has jurisdiction over the area in which
the Notary is located; and (4) authentication by the Ministry of For68. C6d. Com. [Commercial Code] art. 79, D.O., June 4, 1887, translated in ** DOING
BUSINESS IN MEXICO pt. ViII, app. 2 (Michael W. Gordon ed., 1992).
69. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractualand
ProceduralFormalities,in 1 DOING BUSINESS IN MEXICO pt. III, § 1.03 (Michael W. Gordon
ed., 1992).
70. The Convention Abolishing the Requirement of Legalization for Foreign Public Documents (Hague Legalization Convention) was enacted to simplify the authentication of documents and to avoid the time-consuming process of legalization. Mexico is not a party to the
Hague Legalization Convention, and as a result, legalization is required for authentication of
foreign documents in Mexico. Hague Legalization Convention, T.I.A.S. 10072, 527 U.N.T.S.
189, openedfor signature Oct. 5, 1961, reprintedin 2 BASIC DOCUMENTS OF INTERNATIONAL
ECONOMIC LAW 845-54 (Stephen Zamora & Ronald A. Brand eds., 1990).
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eign Relations in Mexico may also be required. 7
As complex as this process already seems, it is further complicated
by the fact that various Mexican consulates throughout the United
States are not consistent in requiring all the steps listed above. Some
consulates require only one or two of the intermediary authentications, whereas other consulates require all of the authentications. Legalization at the Mexico Embassy in Washington, D.C. requires the
additional step of certification of the United States Secretary of
State.72 Detailed instructions should be obtained in the applicable
Mexican consulate stating exactly which steps are required for
legalization.
Legalization may also be required for authentication of documents
issued by foreign authorities. An example of such a document is a
corporate certificate of good standing issued by a Secretary of State.
This document is often needed as a corollary document to a contractual arrangement. In matters such as the establishment of a branch in
Mexico of a United States corporation, numerous organizational documents must be legalized, resulting in an often time-consuming and
tedious process. Because of the strict formalities that Mexico requires
for a power of attorney, powers of attorney drafted and executed
outside Mexico, but granted to be effective within Mexico, must be
drafted, signed, notarized, and legalized with particular care, especially if the powers are to be used in a lawsuit in a Mexican court.73
7. The Notary Public and Commercial Public Broker
The Notary Public in Mexico occupies a place in the Mexican legal
structure that is very different from that of the Notary Public in the
United States. Under Mexican law, actions or validations by the Notary Public may be essential for not only the validity, but also the very
legal existence, of certain acts.74 In Mexico, the Notary Public is an
71. Manuel Garcia Barragin, Highlights of Mexican Law Concerning Contractual and
ProceduralFormalities,in I DOING BUSINESS IN MEXICO pt. III, § 1.03 (Michael W. Gordon
ed., 1992); JOHN P. SINNOTr, A PRACTICAL GUIDE TO DOCUMENT AUTHENTICATION: LEGALIZATION OF NOTARIZED AND CERTIFIED DOCUMENTS § 1, at 235 (1988).
72. JOHN P. SINNOTT, A PRACTICAL GUIDE TO DOCUMENT AUTHENTICATION: LEGALIZATION OF NOTARIZED AND CERTIFIED DOCUMENTS § 1, at 235 (1988).
73. Manuel Garcia Barragfn, Highlights of Mexican Law Concerning Contractual and
ProceduralFormalities, in 1 DOING BUSINESS IN MEXICO pt. III, § 1.02[6] (Michael W.
Gordon ed., 1992).
74. Id.
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attorney who must meet strict criteria to qualify for this position,
7
which entails complex duties. 1
Commercial Public Brokers serve in a similar capacity, but they
have jurisdiction only to intervene in commercial acts and contracts
as described above. Public Brokers must be licensed and are closely
regulated in a manner similar to Notaries Public.7 6
8.

Applicable Law

For research purposes, it is important to keep in mind that the law
applicable to contracts in Mexico is found in many different places:
(1) numerous Mexican statutes, including the Commercial Code" and
the Civil Code;7"
(2) civil codes of the states of the Republic of Mexico;
(3) substantive laws applicable to the contract under consideration;79
(4) laws of a foreign jurisdiction that apply to contracts created in the
foreign country;
(5) international regimes, such as the United Nations Convention on
Contracts for the International Sale of Goods,8 0 which applies to
United States-Mexican sales of goods to non-consumer buyers unless
expressly excluded; and
(6) certain international customary law, such as the commercial terms
defined in Incoterms.8 '
III.

PRACTICAL ASPECTS OF SUCCESSFUL NEGOTIATION

Establishing the foundation of successful contracting in Mexico begins with the negotiation of the agreement and the establishment of an
75. Id.
76. See generally Manuel Garcia Barragin, Highlights of Mexican Law Concerning Con-

tractualand ProceduralFormalities,in 1 DOING BUSINESS IN MEXICO pt. III, § 1.04 (Michael
W. Gordon ed., 1992) (discussing Commercial Public Brokers).
77. C6d. Com. [Commercial Code], D.O., June 4, 1887, translated in ** DOING BusiNESS IN MEXICO pt. VIII, app. 2 (Michael W. Gordon ed., 1992).
78. C.C.D.F. [Civil Code for the Federal District], translated in THE MEXICAN CIVIL

CODE (Michael W. Gordon ed., Oceana 1980).
79. For a selected listing of such laws, see Eduardo Siqueiros & Benedict M. Lenhart,
Agency and DistributionAgreements in Mexico, in INTERNATIONAL AGENCY AND DISTRIBUTION AGREEMENTS § 1.3.3 (Thomas F. Clason ed., 1991).

80. United Nations Convention on Contractsforthe InternationalSale of Goods, in 2 BASIC DOCUMENTS OF INTERNATIONAL ECONOMIC LAW 773-800 (Stephen Zamora & Ronald

A. Brand eds., 1990).
81. See INTERNATIONAL CHAMBER OF COMMERCE, INCOTERMS 1990 (providing standard for interpretation of commonly used international contract terms).
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appropriate business atmosphere between the parties. Differences in
culture between the United States and Mexico are significant, and
these differences have an impact not only on the business customs of
parties from both countries, but also on the parties' negotiation styles
and their general approaches to contracting. Some of the most significant barriers to finalizing a contract between United States and Mexican parties arise even before drafting occurs, or before legal difficulties
are identified. Thus, the chances for establishing a successful agreement and sound legal contract are much greater when each party has
made an effort to understand the other's culture, business customs,
negotiating style, and contracting posture.
A.

CulturalFactors and Business Customs

The distinctive business customs, negotiating styles, and contracting approaches of businesspersons in both the United States and
Mexico arise from fundamental cultural factors that are pervasive, yet
subtle. As such, they are difficult to identify. Enculturation begins at
that is continually reinforced
a very early age and makes an 8impact
2
ways.
myriad
in
life
throughout
Although it is beyond the scope of this article to provide a cultural
profile of Mexico, the businessperson seriously interested in doing
business in Mexico should study the culture of Mexico thoroughly to
understand its differences from the cultural norms of the United
States.8 3 At the risk of oversimplification, the business person may
identify certain Mexican characteristics as being particularly important in a business context. Generally, the Mexicans are deeply attached to and involved in their historic and cultural heritage. They
are educated broadly and are often far more knowledgeable about the
United States than United States persons are about Mexico. Families
and relationships are very important to them, and in these relationships, they are relatively comfortable with authority. They tend to
take a long-term view of life and have a less linear concept of time,

82. See, e.g., ALAN RIDING, DISTANT NEIGHBORS: A PORTRAIT OF THE MEXICANS 1-

21 (1985) (briefly discussing Mexican culture).
83. See Rona R. Mears, Joint Ventures in Mexico: A CurrentPerspective, 23 ST. MARY'S
L.J. 611, 625 (1992) (emphasizing the importance of establishing personal relationship). See
generally OCTAVIO PAZ, THE LABYRINTH OF SOLITUDE: LIFE AND THOUGHT IN MEXICO
(1972); DICK J. REAVIS, CONVERSATIONS WITH MOCTEZUMA-ANCIENT SHADOWS OVER
MODERN LIFE IN MEXICO (1990); ALAN RIDING, DISTANT NEIGHBORS: A PORTRAIT OF
THE MEXICANS (1985).
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perspectives which lead to a highly developed awareness of the
present.8 4
Although some of these cultural factors may not seem relevant to
the business or legal environment, these factors strongly influence
business customs, which in turn influence the contracting process.
Similarly, certain cultural traits affect United States businesspersons
and their business customs.
There are inevitable risks in trying to describe the business style of
a particular country. Such descriptions may result in stereotyping or
prejudging other persons' business styles, and may lead to the dangerous assumption that everyone from a particular jurisdiction or cultural background will act similarly. These dangers may be avoided by
using this cultural information only to alert the United States businessperson of the fact that cultural differences do exist and will affect
the contracting process. Both United States and Mexican businesspersons are more varied and complex than the following descriptions
indicate. These generalities, however, offer descriptions that indicate
varieties of style that can be helpful when persons from each country
encounter the other for the first time in business dealings. On balance, the dangers of ignoring differences in cultural and business customs are far greater than those that may occur as a result of
oversimplification.85
1. United States Business Style
In the United States, business contracting is a crisp, highly-efficient,
task-oriented, and calculated process. People in the United States
often use the term "business-like" to describe this set of characteristics. Thus, the United States businessperson, during negotiations and
contracting, focuses closely on the matter at hand, often defining it
narrowly as a means of shutting out issues perceived as extraneous
and distracting. This narrow focus concentrates one's efforts on a
very thin spectrum of concerns-an efficient approach that may ignore significant corollary issues. Contracting, for most persons in the
United States, is a business-to-business undertaking in which the persons acting for the companies are viewed not as individuals, but as
84.

INSERV, INTERNATIONAL BUSINESS PREPARATION

MILIARIZATION PROGRAM

&

ASSISTANCE,

BUSINESS FA-

17-23 (1991).

85. See 1 G. GREGORY LETTERMAN, LETTERMAN'S
126-35 (1990) (examining cultural differences).

LAW OF PRIVATE INTERNATIONAL

BUSINESS

https://commons.stmarytx.edu/thestmaryslawjournal/vol24/iss3/4

20

Mears: Contracting in Mexico: A Legal and Practical Guide to Negotiating

1993]

CONTRACTING IN MEXICO

manifestations of the businesses they represent. Exchanges of information are related to the business, not the individuals, and these exchanges often are composed of financial statements, credit ratings,
business plans, pro forma projections, proofs of existence or property
ownership, and other objective facts about the business enterprise.
In the United States, negotiations are often highly structured, with
strict agendas and an item-by-item, or even line-by-line, approach in
which agreement points are isolated, then considered and settled individually, with each point crossed off the list until all points have been
agreed upon and the deal is concluded. Communications, and even
negotiations, may be conducted by telephone or fax, and the individual representatives of the parties may never even meet in person. The
businessperson from the United States emphasizes the linear time progression of the contracting process. Because of this emphasis, the
contracting process is described as being in the early, middle, or final
stages. The parties direct this process toward the "closing," an event
the United States businessperson perceives as the end of the business
dealing. Finally, for the United States businessperson, the contract is
a very detailed, lengthy document, covering all conceivable contingencies, but often lacking any provision for changing conditions.
In general, the preceding description applies to the United States
contracting and negotiating process as it would occur either in a domestic transaction or a cross-border transaction by a United States
party with businesspersons from a similar cultural heritage, such as
Great Britain. Obviously, individuals and businesses differ, and each
will have a unique business style within the general parameters outlined. The more international experience a company has, the further
its style will deviate through its experience with, and exposure to,
other styles and other cultures.
2. Mexican Business Style
In Mexico, contacting parties conduct their business with an eye
toward establishing relationships between the parties in their individual capacities because the individual party is perceived as the essence
of his or her business. This emphasis on establishing personal relationships means that the negotiating or contracting process proceeds
at a more leisurely pace than in the United States. The more relaxed
pace also allows the parties to include a much broader scope of issues
in the process. The business deal in Mexico tends to be more inclusive, rather than exclusive-if there is any doubt as to whether a mat-
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ter should be part of the negotiation or contract, the matter is
considered. Thus, the approach of the Mexican businessperson is
more diffuse and is less concentrated on a narrow task. For example,
every aspect of the people and matters at hand are viewed, discussed,
and reviewed in a process that is not linear. Indeed, the process, at
first glance, seems quite random. The parties repeatedly consider any
matter before settling it. In the end, however, the agreement often
falls into place.
The contracting process in Mexico necessarily includes many faceto-face meetings, with informal social activities interspersed throughout the process. The contracting parties deem it important to get acquainted as individual persons, which includes knowing family
relations, educational background, hobbies, and social and cultural
interests. An extraordinary amount of communication on both personal and business matters is an expected part of the business contracting process in Mexico. Most communication is expected to occur
in person through face-to-face encounters-not just by fax, telephone,
or courier.
Timeliness is not so important in the contracting process as are
thoroughness and politeness. The "process" of negotiating or contracting is just that-a process in which to engage, rather than a task
to be completed. Concluding the agreement and signing the contract
are not the momentous occasions they are in the United States. Most
Mexican businesspersons see these occasions as beginnings, initial
steps in further developing the business relationship. 6
3.

Coping with Differences in Culture and Business Style

Recognizing that there are cultural differences between Mexico and
the United States that impact business styles is the first step toward
successful cross-border contracting. But beyond recognition of the
problem, what else can be done to ensure success? Clearly the answer
is not to abandon one's own style and goals. Managing the dynamics
of a cross-border negotiating or contracting process is not accomplished by becoming like the other party-even if that were achievable. Success lies in striking a balance between both parties' individual
styles of doing business.

86. 1 G. GREGORY LETTERMAN, LETTERMAN'S LAW OF PRIVATE INTERNATIONAL
BUSINESS 126-35 (1990).
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Cross-border contracting between parties of different cultures will
have greater success if the parties follow these general guidelines:
1. Do ample homework on differences in culture and business
styles. Acknowledge that these differences are important in
successful contracting.
2. Do not expect Mexican businesspersons to fit a stereotypical
image. Expect individuals to have varying personalities, styles,
and needs, just as one would expect when doing business in the
United States.
3. Be prepared to do business somewhat differently than usual,
and be prepared for some initial awkwardness and discomfort.
4. Set priorities for the most important aspects of both contract
points and negotiating style.
5. Be willing and prepared to discuss these priorities and steadfast
in insisting that those matters of overriding importance be handled in this manner.
6. Similarly, be willing to let the contracting process go as the
other party wishes when a particular point or method of negotiating is of great importance to him or her.
7. Develop the art of compromise, and learn to adopt and integrate other styles.
B.

Preparingfor Negotiation

Successful United States companies generally engage in a lengthy
planning process before beginning negotiations on a contractual
agreement with a Mexican businessperson.8 7 The time allocated to
such preparations will be regained in speedier negotiations and contract-drafting once the process is underway.
The following list includes suggestions for what to include in the
process of preparing a United States company for negotiating a crossborder contract with a Mexican party:
1. Know the company's internal business strategy and how the
proposed cross-border transaction fits that strategy.
2. Learn about the Mexican market and make an assessment of
how the proposed transaction will fit the market and profit
from it.
87. Rona R. Mears, Joint Ventures in Mexico: A CurrentPerspective, 23
611, 624-28 (1992).
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3. Be specific about what the Mexican contract should accomplish
and its expected return.
4. Formulate an idea of the agreement to be reached, its legal
structure, and its business terms, but remain flexible and willing to modify that plan as negotiations progress.
5. Study the culture and business customs of Mexico, and analyze
the other contract party's business and negotiating style.
6. Become personally well-acquainted with the prospective contract party, not only as an individual, but also as a businessperson. This process would include knowing the other's business
strategy, history, and management style.
7. Know exactly what the company wants to accomplish in the
course of negotiations.
8. Formulate a detailed plan and agenda for negotiations, but be
ready to make modifications as needed.
Making such detailed preparations is beneficial for all but the most
minor and infrequent transactions.88
C. The Negotiation Process
Once the negotiations of a contract are underway, it is common to
become so absorbed in the details of the potential contract that the
parties lose sight of the process itself. Giving at least some attention
to the dynamics and stages of the negotiations can be a helpful strategy for success.89 Although it is beyond the scope of this paper to
analyze the negotiation process in great detail, the following section
identifies key issues in the negotiation process that may be of assistance in contract negotiations between United States and Mexican
businesses.
Negotiations generally progress in relatively well-defined phases.
Developing a feel for the movement of negotiations from one phase to
the next may be helpful in managing the process and fulfilling carefully planned strategies. Most theories of negotiation strategy have
been created by persons accustomed to the process as it is conducted
88. For additional advice on preparation to negotiate internationally, see JESWALD W.
42.71 (1991) (discussing how to analyze cultural differences and cope with them during negotiations).
89. See generally ROGER FISHER & WILLIAM URY, GETTING TO YES-NEGOTIATING
AGREEMENT WITHOUT GIVING IN (1981); JESWALD W. SALACUSE, MAKING GLOBAL
DEALS (1991); DONALD B. SPARKS, THE DYNAMICS OF EFFECTIVE NEGOTIATIONS (1982).
SALACUSE, MAKING GLOBAL DEALS
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among United States and some European businesspersons. These theories may have only limited usefulness if one of the parties is from a
different cultural milieu. For example, the phases of negotiation may
be less well-defined if one of the parties has a style that favors negotiating many points simultaneously. Notwithstanding the impact that
differing styles may have on the course of negotiations, it is helpful to
analyze and monitor the process to establish more control and maintain a position of advantage.
One commentator has identified the phases of deal-making as
prenegotiation, conceptualization, and working-out detailsY° The
corresponding phases of negotiation are: (1) preparation, (2) opening
moves, (3) negotiating dynamics, and (4) end game. 91 Another theorist describes the negotiation phases somewhat differently by identifying nineteen different stages, ranging from analyzing the situation to
implementing the agreement. 92 Whatever theory a businessperson
uses to analyze the process, merely noting such a threshold when
there is a shift to a more advanced phase of negotiations will help the
businessperson to better assess the parties' progress.
In addition to understanding and analyzing the progress of the negotiation process, there should also be a constant review of the business and negotiating style of the other party. Understanding the
techniques of the other negotiating team will provide clues about how
to gain an advantage. Even more importantly, understanding the negotiating style and its cultural foundations may help the contracting
parties identify each others' "real" interests, namely, those underlying
agendas that really drive the process, regardless of the ostensible
goals. Knowing the real interests of the other party, and responding
to them, can often provide a breakthrough to mutually beneficial contract terms. 9 3 Obtaining this kind of knowledge requires a simultaneous establishment of trust to learn the other party's true interests and
a healthy preservation of one's own interests to ensure that business
goals are not sacrificed. 94 Each party can facilitate the process by using creativity in finding solutions to controversies that develop and in
handling the divergent interests of the parties during the negotiation
90.

JESWALD W. SALACUSE,

MAKING GLOBAL DEALS

26 (1991).

91. Id. at 169-73.
92. ROGER S. HAYDOCK, NEGOTIATION PRACTICE 3-5 (1984).
93. JESWALD W. SALACUSE, MAKING GLOBAL DEALS 167 (1991).

94. Rona R. Mears, Joint Ventures in Mexico: A Current Perspective,23 ST. MARY'S L.J.
611, 624 (1992).
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process. A willingness to modify agendas, strategies, and goals will
also facilitate the process.
Successful negotiations require a careful balance between compromise and the recognition that compromise is not always advisable.
There are times when it is better to be firm about a point that is genuinely important. Both parties must know the "break points" for the
contract, those points which a party cannot afford to compromise. If
the parties cannot reach agreement on these break points, the disagreement will mean the end of the negotiating process. Throughout
the negotiations of a contract, both parties should know their break
points for the contract. Finally, some transactions and contracts
should not even happen, no matter how great the opportunities may
seem, and parties must be willing to accept this reality as a proper
result for some cross-border business negotiations.
IV.

DRAFTING SELECTED COMMERCIAL CONTRACTS

Certain commercial contracts between United States and Mexican
parties offer special challenges. The following section discusses selected commercial contracts to illustrate some of the contract-specific
issues that may arise when contracting in Mexico. The discussion is
not comprehensive, either in the types of contracts discussed or in the
scope of issues mentioned for each type of contract. With the assistance of Mexican legal counsel, the United States lawyer should identify and review special problems or issues regarding any commercial
contract.
A.

Sales of Goods

Under Mexican law, contracts for the sale of goods require agreement on the object of the contract (that which is to be sold) the price,
and the mutual intent of the parties to buy and sell.95 If the contract
does not specify other terms such as delivery, title transfer, and means
of payment, the terms are governed by either the Commercial Code or
96
the Civil Code.

95. Henry Dahl, Trading and Distribution of Goods in Mexico: A Primer for U.S. Exporters 5 (1992) (unpublished seminar paper, on file with St. Mary's Law Journal).
96. Eduardo Siqueiros, Legal Frameworkfor the Sale of Goods in Mexico, in 1 DOING
BUSINESS IN MEXICO pt. III, § 2.05[A] (Michael W. Gordon ed., 1992); Henry Dahl, Trading
and Distribution of Goods in Mexico: A Primer for U.S. Exporters 5 (1992) (unpublished
seminar paper, on file with St. Mary's Law Journal).
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A special issue may arise in situations when payments are delayed,
and the buyer does not take title until payments are completed.
Although Mexican law recognizes this situation as a sale, the sales
contract must be recorded in order for the seller's ownership reserva97
tion to be enforceable.
A choice of law by the parties to a sales contract will generally be
recognized and upheld in Mexico. However, a nexus must exist between the law chosen and one of the parties, the place of delivery, or
other contract term. 98 If the business parties fail to designate the applicable substantive law, the United Nations Convention on Contracts
for the International Sale of Goods (U.N. Convention)9 9 will apply,
provided that both parties have their places of business in contracting
states of the U.N. Convention. The United States and Mexico are
both contracting states, and thus, a sales contract between United
States and Mexican business parties will trigger the application of the
U.N. Convention unless the sales contract expressly excludes application.lOO Legal counsel should be very careful when discussing choiceof-law provisions in contracts for the sale of goods, and counsel
should know the proper methods for either selecting or excluding the
U.N. Convention.
B. Agencies and Distributorships
In Mexico, businesspersons may freely enter agreements with sales
agents or distributors on any terms, and oral agreements may even be
enforceable.101 The distributorship is not subject to specific laws and
regulations in Mexico, as is true in many other Latin American jurisdictions; thus, general contract rules regarding commercial contracts
apply to these agreements. 102 Sales agency agreements must be handled with care, however, because under Mexican law, the agent be97. Eduardo Siqueiros, Legal Frameworkfor the Sale of Goods in Mexico, in 1 DOING
BUSINESS IN MEXICO pt. III, § 2.05[A] (Michael W. Gordon ed., 1992).
98. Id. § 2.05[E].
99. United Nations Convention on Contractsfor the InternationalSale of Goods, in 2 BASIC DOCUMENTS OF INTERNATIONAL ECONOMIC LAW 773-800 (Stephen Zamora & Ronald
A. Brand eds., 1990).

100. Id. arts. 1 & 6.
101. Henry Dahl, Trading and Distribution of Goods in Mexico: A Primer for U.S. Exporters 2-4 (1992) (unpublished seminar paper, on file with St. Mary's Law Journal).
102. Id. See generally Eduardo Siqueiros & Benedict M. Lenhart, Agency and Distribution Agreements in Mexico, in INTERNATIONAL AGENCY AND DISTRIBUTION AGREEMENTS
§ 3 (Thomas F. Clason ed., 1991) (discussing distributorship).

Published by Digital Commons at St. Mary's University, 2022

27

St. Mary's Law Journal, Vol. 24 [2022], No. 3, Art. 4

ST MARY'S LAW JOURNAL

[Vol. 24:737

comes an attorney-in-fact of the principal, and within the scope of the
sales agent's authorized activities, the agent may bind the principal."°3
In addition, Mexican law provides for many different types of
agents, each with a different role. Careful drafting of the contract is
necessary to ensure that the contract creates the appropriate type of
agency. The most frequently used agent for sales is the general commission agent, whose scope of authority must be specifically defined
and related to commercial acts. 4 Registration of agency and distributorship agreements is not required unless the sale is a transaction
with government authorities. 1 5 Because distributorship agreements
are also contracts for the sale of goods between the principal and the
applicable unless the condistributor, the U.N. Convention may be
06
application.'
its
excludes
tract expressly
C.

Licensing and Franchising

During the past two years, Mexico has experienced a revolutionary
transformation of licensing, technology transfer, and franchise agreements. Until the 1991 passage of the Law for the Development and
Protection of Industrial Property (Industrial Property Law), 10 7 Mexico imposed a highly restrictive regime on licensing and technology
transfer, and virtually ignored franchising agreements.' 0 8 Under this
prior regime, not only were there numerous and very onerous restrictions on the content of such agreements, but all of these agreements
had to receive advance approval from the Mexican government. 10 9
103. Henry Dahl, Trading and Distribution of Goods in Mexico: A Primer for U.S. Exporters 2 (1992) (unpublished paper on file with St. Mary's Law Journal).
104. Eduardo Siqueiros & Benedict M. Lenhart, Agency and Distribution Agreements in
Mexico, in INTERNATIONAL AGENCY AND DISTRIBUTION AGREEMENTS § 1.3.3 (Thomas F.
Clason ed., 1991).
105. Id.
106. United Nations Convention on Contractsfor the InternationalSale of Goods arts. 1 &
3, in BASIC DOCUMENTS OF INTERNATIONAL ECONOMIC LAW 773-74 (Stephen Zamora &
Ronald A. Brand eds., 1990).
107. Ley de Fomento y Protecci6n de la Propiedad Industrial [Industrial Property Law],
D.O., June 27, 1991, translated in ** DOING BUSINESS IN MEXICO Part III, A.2-3 to A.2-60
(Michael W. Gordon ed., 1992).
108. Ley Sobre el Registro de la Transferencia de Technologia y el Uso y Explotaci6n de
Patents y Marcas [Transfer of Technology Law], D.O., Dec. 28, 1972, translated in MULTINATIONAL CORPORATIONS LAW: MEXICO, CENTRAL AMERICA, PANAMA AND THE CENTRAL

AMERICAN COMMON MARKET § B.2.b (Michael W. Gordon & Kenneth R. Simmonds, eds.,
1982).
109. Id.
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The Industrial Property Law repealed the former Technology
Transfer Law and restored licensing such that private parties can
freely contract. Advance approval is no longer required."' In addition, franchising is now legal."' However, the government has not
yet published any regulations for franchising; thus, some doubts remain about certain issues, such as disclosure requirements. Nevertheless, because of the added protections for intellectual property under
the new Industrial Property Law, franchise agreements have become
112
a popular and accepted form of business contracting in Mexico.
D. Joint Ventures
The fundamental legal issue arising for joint venture arrangements
in Mexico is the decision of whether the agreement will be a contractual joint venture (Asociacion en Participacionor "A. en P.") or an
equity joint venture.' 13 The A. en P. is structured solely on the basis
of the contractual arrangement set forth in the joint venture agreement between the parties; it has no separate legal existence. The arrangement functions similarly to a partnership under United States
law, except that the Mexican venturer must accept additional responsibilities to comply with local Mexican law and to act on behalf of
both venture parties.
A much more common method of organizing the joint venture in
Mexico is the equity joint venture. In this type of joint venture, the
joint venture agreement provides for the establishment of a new Mexican corporation (or other equity entity) whose shares are owned by
the partners in percentages pursuant to the terms of the joint venture

110. Some agreements require registration, but no pre-approval is necessary. See generally Ley de Fomento y Protecci6n de la Propiedad Industrial [Industrial Property Law], D.O.,
June 27, 1991, translatedin ** DOING BUSINESS IN MEXICO pt. III, A.2-3 to A.2-60 (Michael
W. Gordon ed., 1992) (listing general provisions of industrial property law).
111. Id. art. 142; see also Joyce G. Mazero, Current Options in Franchising and Licensing 19-20 (1992) (unpublished seminar paper, on file with St. Mary's Law Journal)(discussing
history of Mexican franchise law).
112. For a checklist of specific issues arising in licensing and franchising contracts in
Mexico, see Joyce G. Mazero, Current Options in Franchising and Licensing 2-5 (1992) (unpublished seminar paper, on file with St. Mary's Law Journal). See generally Michael S. Mensik, Negotiating and Drafting Effective Licenses in Mexico, 1992 MEXICO TRADE AND LAW
REPORTER 5-7 (regarding proper technique); 3 STEVEN Z. SZCZEPANSKI, ECKSTOM'S LICENSING IN FOREIGN AND DOMESTIC OPERATIONS §§ 26.01-26.05 (1992) (discussing licensing).
113. Rona R. Mears, Joint Ventures in Mexico. A Current Perspective, 23 ST. MARY'S
L.J. 611, 630 (1992).
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agreement.1 1 4 In some cases, a joint venture may be formed when one
venturer purchases some of the shares of an existing corporation from
the current owner, and the owner then becomes the second venture
partner. In this situation, the operative contracts are likely to be a
stock purchase agreement and a stockholders' agreement, rather than
a joint venture agreement. The choice of contractual or equity joint
venture will have a significant impact on the conduct of the business,
the potential liabilities of the venture partners, taxation, the contractual documents required, and other matters.
E. Real Estate Transactions
Sales contracts for real estate must be written and must be effected
through public deeds executed and validated in the presence of a Notary Public. Recordation in the Public Registry finalizes the
transaction. I15
The role of the Notary Public extends even further, in that he or
she also reviews and validates the legal title to the real estate held by
the seller." 6 In addition, the Notary Public verifies the tax status and
the existence of liens and encumbrances. Finally, the Notary Public
may collect taxes due on the transaction on behalf of the governmental taxing authorities."I7 Because contracts regarding real estate are
among those having highly formalized requirements, United States
lawyers should retain Mexican legal counsel to assist in analyzing
such requirements and complying with the required formalities.
V.

SPECIAL ISSUES

Contracting in Mexico involves a number of special issues that may
be applicable to all types of contracts. Some of the most important
special issues concern the effect of letters of intent, the use of translations, the contract drafting style, and planning for dispute resolution.
A. Letters of Intent
The parties frequently use letters of intent or memoranda of under114. Id. at 632-35.

115. See generally Alejandro Delgado F., Foreign Investment in Mexican Real Estate, in
3RD ANNUAL EXPANDING ABROAD CONFERENCE: PLANNING FOR NORTH AMERICAN
FREE TRADE PAPERS 17 (1992) (on file with St. Mary's Law Journal).

116. Id.
117. Id.
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standing during early stages of negotiation to confirm the parties' mutual commitment to working out an agreement, even though the
parties have not settled on the significant terms of the contract or
completed the contract documentation. However, a question often
arises as to the enforceability of such a letter of intent.
In general, parties should be cautious about the content of letters of
intent. Under Mexican law, the elements for contract formation are
so minimal that many letters of intent will be enforceable. As discussed earlier, consent of the parties and an object for the agreement
are the two necessary elements of the contract, and in most cases the
agreements may be oral or be written and unregistered. Unless the
subject of the letter of intent is one that requires more formalities,
such as a real estate transfer, the customary written letter of intent
will be deemed a contractual agreement and may be enforceable as
such.
To avoid the difficulties that may arise when one party tries to enforce a letter of intent and the other claims the letter was not meant to
be a binding contract, parties should discuss in detail the exact nature
of the agreement. The parties should specify clearly in the written
letter of intent both the extent of the parties' consent to the terms of
the letter and which contingencies will release the parties from the
preliminary arrangement. Matters beyond the scope of the parties'
explicitly expressed consent should not be enforceable because such
matters lack consent, one of the two elements of a valid contract.
B.

Translationsand Drafting Style

In many parts of the world, English is rapidly becoming the language of commerce and law. Many Mexican businesspersons and
their lawyers speak fluent English, and, as a result, many negotiations
are conducted in English, with the resulting written contracts drafted
only in English. In such cases, the primary challenge is to ensure that
the party for whom English is a second language understands precisely the meaning of the terms used. However, if the parties execute
only one version of the contract, the parties cannot disagree over
which document is the definitive text of the agreement because there
is only one document in existence.
Matters become more complicated if the parties decide to translate
the original draft of the contract into either English or Spanish. Parties must satisfy themselves that the translation is accurate, not just
linguistically, but in common usage and understanding of commercial
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and legal terms. The parties must also clarify which version is the
definitive text. The more prudent approach is to sign only the one
agreed-upon definitive text, whether it be the English or Spanish version, and use the other for reference purposes only. This approach
requires that both parties completely understand which is the definitive text.
Drafting styles for contracts may differ markedly between the
United States and Mexican businesspersons, as well as between their
respective legal counsel. In general, the Mexican attorney and businessperson will expect a shorter, less complete document that expresses only the general intent of the arrangement and does not expect
the final agreement to include great detail about daily operations, dispute resolution, or most contingencies. The Mexican party is more
accustomed to handling matters as they arise within the context of the
business relationship, rather than defining many details in advance.
By contrast, the United States businessperson, with the advice of
cautious legal counsel, usually takes just the opposite approach. He
or she will try to identify and resolve in advance every possible contingency and will want to plan exhaustively for operational matters, decision-making, and dispute-resolution procedures.
As with negotiation style and contracting generally, the most effective approach to drafting the document is to work towards a compromise. This compromise would result in a longer, more detailed
contract than the Mexican businessperson would ordinarily like, and
one that is shorter and less complete than the United States businessperson would ordinarily find ideal. However, in the area of dispute
resolution, it is prudent for the United States party to insist on a carefully drafted and complete expression of such provision.
C. Planningfor Dispute Resolution
For United States businesspersons, dispute resolution in Mexico
through the Mexican court system can be a very lengthy and frustrating experience. The United States businessperson who is using the
Mexican court system, either to bring suit or enforce a judgment rendered in the United States, will find that the formalities and the procedures differ significantly from the United States judicial system, and
can be very troublesome, even with the assistance of the most skilled
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Mexican legal counsel.1 8
A far better alternative to using the Mexican court system is to
include in the contract an alternative dispute resolution clause stating
that the parties agree to use arbitration to settle disputes. The process
of arbitration is often speedier and less costly, the results are generally
more predictable, and arbitral awards obtained in either the United
States or Mexico are readily enforceable in the other jurisdiction.
A relatively recent innovation in dispute resolution clauses that is
now beginning to appear in Mexican contracts is the addition of mediation as a preliminary step in dispute resolution. The goal of meditation is that the parties resolve the dispute by mutual agreement before
it is necessary to go to arbitration. Mediation is an informal, costeffective means of dispute resolution, using a neutral facilitator who
assists the parties in settling their differences amicably. 119 Mediation
usually results in preserving the on-going business relationship, a result which is often beneficial to both the parties and their common
enterprise. Some businesses in Mexico have already institutionalized
mediation into their dispute-resolution procedures. For example,
Compromex, an agency of the Mexican export bank, administers a
two-tier mediation and arbitration process for those cross-border con20
tracts financed by the bank.
A more detailed discussion of drafting dispute resolution clauses is
beyond the scope of this article. However, one can summarize the
primary elements that should be included in such a clause as follows:
the scope of disputes covered by the clause; the method(s) of dispute
resolution; a mechanism for a two-stage process, if applicable (for example, mediation, then arbitration); the rules to be followed; the administering agency, if any; the place; the language; the choice of law;
the selection of arbitrators; the finality of award; and any other appli12
cable matters.

118. See generally Hope H. Camp, Jr., Binding Arbitration: A PreferredAlternative for
Resolving Commercial Disputes Between Mexican and U.S. Businessmen, 22 ST. MARY'S L.J.
717 (1990) (discussing alternatives for dispute resolution).
119. See generally J.G. MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT 27-42
(1991) (discussing mediation).
120. COMMISSION To PROTECT MEXICO'S FOREIGN TRADE (COMPROMEX), (pamphlet publication, on file with St. Mary's Law Journal).
121. See, e.g., Hope H. Camp, Jr., Binding Arbitration: A Preferred Alternative for
Resolving Commercial Disputes Between Mexican and US. Businessmen, 22 ST. MARY'S L.J.
717, 732-39 (1990) (addressing issues to be contemplated in successful arbitration).
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SUMMARY AND CONCLUSION

The process of contracting-negotiation, drafting, and executionis central to nearly all business relationships between United States
and Mexican parties. In Mexico, contracting provides special challenges for the United States businessperson who not only must negotiate a successful agreement but also must be aware of differences in
culture, business customs, negotiating styles, and numerous procedural formalities that may affect the contracting process.
Notwithstanding such differences, the freedom of parties to negotiate and define their business relationship is a fundamental principle
respected under Mexican law and provides the foundation for business contracting in Mexico, as it does throughout the world. With
careful preparation, attention to both business and legal issues, and
the assistance of competent United States and Mexican legal counsel,
contracting in Mexico can be the basis of successful transactions and
lasting business relationships.
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VII.

APPENDIX

A

Commercial Contracts Specified in the Mexican Commercial Code
The following commercial contracts or transactions are enumerated
in Book Two, Title One, Chapter I, Article 75 as those which "the
law regards as commercial transactions."*
I. All acquisitions, alienations, and leasings made with the object of commercial speculation, of necessaries, articles, movables or merchandise, whether in their natural state or after
having been manufactured or worked;
II. Purchases and sales of a movable property made with said
purpose of commercial speculation;
III. Purchases and sales of interests in and shares and bonds of
commercial companies;
IV. Contracts relating to the obligations of the state, or other
negotiable instruments used in commerce;
V. Undertakings for selling provisions and supplies;
VI. Undertakings for construction and public and private works;
VII. Undertakings for fabrication and manufacturing;
VIII. Undertakings for the transportation of persons or goods by
land or water, and travel agents;
IX. Booksellers and editorial and printing undertakings;
X. Undertakings for commissions, agencies, houses for commercial business and establishments and offices for sales at
public auctions;
XI. Undertakings for public shows;
XII. Mercantile commission operations;
XIII. Agency operations in mercantile transactions;
XIV. Banking operations;
XV. All contracts relating to maritime commerce and to river,
lake, and sea navigation;
XVI. Insurance contracts of all kinds, provided they are made by
companies;
XVII. Deposits on account of commerce;
XVIII. Deposits in general storage warehouses and all operations
effected with certificates of deposit and pledge bonds issued
covering same;
C6d. Com. [Commercial Code], translated in **
VIII, app. 2 (Michael W. Gordon ed., 1992).
*
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XIX.

Checks, bills of exchange, or remittances of money from one
place to another, between persons of all kinds;
XX. Orders, or other negotiable instruments payable to order or
bearer, and the obligations of merchants, except when
proven to arise through causes alien to commerce;
XXI. Obligations between merchants and banks, unless they are
of an essentially civil nature;
XXII. Contracts and obligations of the employees of merchants,
and all that concerns the commerce of their employer;
XXIII. Sales which the proprietor or cultivator makes of the products of his farm or holdings;
XXIV. All other acts which are of a similar nature to those mentioned in this code.
In case of doubt, the commercial nature of an act shall be defined
by judicial decision.
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VIII.

APPENDIX

B

A Legal and Business Checklist for Contractingin Mexico
Preliminaries
1. Define business strategy and specific goals in Mexico.
2. Draft contract or transaction checklist of operational and legal
issues.
3. Identify potential contract parties.
4. Get acquainted with potential contract parties.
a. Personal style
b. Business history
c. Management style
d. Reputation
e. Current business strategy
f. Goals for new operation or transaction
5. Select contract party.
6. Draft Letter of Intent, if appropriate.
7. Commence outline of terms for negotiation.
8. Perform preliminary due diligence.
Negotiation
1. Enter into information exchange and confidentiality agreement,
if applicable.
2. Open negotiations.
a. Agree on logistics and agenda
b. Exchange information
c. Test analysis of negotiation style
3. Conceptualize the operation or transaction and agree on form
of contract relationship.
4. Negotiate details of contract.
5. Negotiate corollary agreements, if any.
Documentation
1.
2.
3.
4.
5.

Determine legal and procedural formalities required.
Draft preliminary contract and associated documents.
Revise and refine contract.
Draft final contract.
Complete due diligence.
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Completion
1. Execute contract and corollary agreements.
2. Complete post-execution requirements.
3. Complete post-closing review of all contingent or open matters.
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